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EDITORIAL NOTES. 


THERE may not be in this country a general amount of wisdom 
concentrated in any one legislature, but we have one advantage 
over any other nation in that the problems of government are being 
practically worked out by many different states, all under substan- 
tially similar conditions, with similar organizations, with the same 
difficulties to overcome and the same objects to be reached. Every 
state has before it the experience of every other state struggling 
with the same problems and each one can profit by the successes 
and take warning from the failures of the others. Asa matter of 
fact the states have all been going their own way and profiting 
unconsciously rather than of set purpose by the experience of 
others. New states have indeed taken the constitutions and the 
laws of the older ones. The New York code of practice has been 
adopted by a great many of the western states. The secret ballot 
bill imported by Massachusets from Australia has been copied or 
adapted by New York and New Jersey and other states. In mat- 
ters of social reform ideas travel quickly over the country, and 
the same plans are tried in many states at the same time or in 
rapid succession. It is not until recently, however, that syste- 
matic efforts have been made to collate and compare the legislation 
of the various states, and bring the results of the comparison to 
the minds of thoughtful men in all parts of the country witha 
view toaffecting legislation so that every state may know what the 
others have accomplished and may be led to follow those that have 
done the best. Mr. Stimson in his book on Statute Law has done 
great service in stating clearly and tersely the present condition of 
the statute law of the various states on those subjects embraced in 
the volumes already published. With this book we can compare 


at a glance the law of our own state on any point with that of any 
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other and find suggestions for improvement. It is not enongh, 
however, to know what had been done at a certain time. There 
is continual movement and everywhere efforts are being made to 
improve the condition of society by legislation. The American 
Bar Association has done well to provide that the president’s 
address each year shall consist of a summary and review of the 
legislation of the whole country. In the hands of such a man as 
is usually chosen president this task is a labor of love for pro- 
moting the first object of this Association, the improvement and 
unification of the laws prevailing throughout the United States. 
He sees the tendencies of the minds of the people, seizes upon what 
is best and holds it up for an example, and by stating faithfully 
what all are doing in those fields that are common to all, he gives 
to each the benefit of the examples of all. | 

These addresses are necessarily general and cannot go into the 
details of any subject. There is another way in which definite 
results accomplished in one state are brought to the notice of the 
people of the others, and that is by the efforts of men who, having 
made a study of political science, watch the experiments in legis- 
lation and publish the results of their studies in books or maga- 
zines. 

Through the help furnished in this way it would be easy for the 
men who influence legislation in one state to learn of the practical 
workings in others of the various plans of political and social 
improvement which have been proposed and attempted. 





THE REVIEW OF THE LEGISLATION of the present year before the 
American Bar Association was made by Mr. Henry Hitchcock of 
St. Louis. He shows that a great number of laws in many states 
have been framed in the interest of workers for wages, reducing 
the hours of labor, regulating the employment of women and chil- 
dren, providing for arbitration or mediation, authorizing labor 
unions to record brands or labels and to recover damages for the 
use of the same by strangers, prohibiting the withholding of wages 
for insurance, and many other similar measures. There are also 
laws for the regulation of commerce to prevent the undue combina- 
tion of corporations, to protect certain industries by preventing 
imitations or adulterations, as in milk and butter and lard. The 
rate of interest has been reduced from ten to eight per cent. in 
Iowa, and to seven per cent. in North Dakota, with exceptions in 
the latter state by special contract not to exceed twelve per cent. 
In South Carolina seven per cent. is made the legal rate although 
eight per cent. may be taken by agreement. 

Thirteen of the states adopted laws intended for the better con- 
trol of railroad corporations. Increased power was given in many 
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cases to railroad commissioners in order that they might enforce 
regulations with respect to the speed of trains and the rates of 
transportation, provide for precautions against collisions and acci- 
dents at crossings, require adequate facilities for shipment and im- 
proved switch and signal systems and prevent fraud and unjust 
discrimination with respect to the weighing and transportation of 
freight. Massachusetts and Rhode Island have passed laws to 
provide for the abolition of level crossings. 





IT IS THE CONTROL OF CORPORATIONS by the state that is the sub- 
ject of recent articles in the magazines devoted to political science. 
There is an article by George K. Holmes in the Political Science 
Quarterly on ‘‘ State Control of Corporations and Industry in Mas- 
sachusetts.’’ This state has adopted the plan of controlling corpo- 
rations and preventing the oppression of the industrial population 
by means of boards of commissions. There are railroad commis. 
sioners, an insurance commissioner, savings bank commissioners, gas 
and electric light commissioners, an inspector of gas meters and 
illuminating gas, a commissioner of foreign mortgage corporations. 
It is the purpose of Mr. Holmes’ article to review the administra- 
tion of these state agencies in order to give to all who are interested 
in the subject the benefit of the experience of Massachusetts in 
this plan of dealing with a problem which every state must deal 
with. He says: ‘‘The experience of Massachusetts in this matter 
points out a field for state action which promises to render further 
steps toward social industrialism unnecessary. The state is regu- 
lating corporations and industry on a large scale with much suc- 
cess,’ and his conclusion is, ‘‘that by extending the sphere of the 
state in the way of regulation, inspection and publication of facts, 
and in maintaining at least the natural monopolies, the evils arising 
from corporations and the private ownership of the means of pro- 
duction and transportation may be prevented by discretionary 
administrative officers.”’ Much depends however upon the char- 
acter of the people and government, and it is doubtful if the 
experiment would be successful unless, as he suggests, the people 
generally were intelligent and educated, and given to reading and 
discussion and were in the habit of making associated efforts and 
unless ‘‘ resentment against wrong, and what ever limits common 
welfare were quick and energetic.”’ 

ANOTHER IMPORTANT ARTICLE in the same magazine on a kin- 
dred subject is that by Prof. E. R. A. Seligman, on *“The Taxation of 
Corporations.’’ The discussion is directed first to the meaning and 
validity of the franchise tax which was adopted in New Jersey in 
the Railroad and General Corporation Tax acts of 1884, and has 
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been adopted in several other states. The value of a franchise tax 
to a state is that, unlike a tax upon property, if need not be uni- 
form. The franchise tax affords a means of taxing corporations 
differently from individuals, and there need be no exemption, 
because of part of the capital not being found within the state. 
Prof. Seligman’s conclusion from examining the statutes and decis- 
ions of various states is that the meaning of franchise tax is utterly 
indefinite and that what is called franchise tax in one state is abso- 
lutely unlike what is called so in another. He proceeds therefore 
to discuss the principles of corporate taxation and throws a good 
deal of light on a cloudy subject, using for illustration and argument 
the decisions of the courts, referring espevially to the New Jersey 
cases. He concludes with suggesting some practical reforms 
which are well worth considering. 





Wilson v. Hill, in Chancery of New Jersey, May term, 1890, 19 
Atl. Rep. 1097 may be noted as a case npon equity jurisdiction 
reaffirming what has been held several times before in this state, 
that the jurisdiction of equity based upon want of adequate reme- 
dy at law may exist in cases where the law provides a form of 


action, if by reason of the insolvency or want of responsibility of 
the defendant it would be of no practical value. It cannot of 
course be laid down a general rule that equity will take jurisdic- 
tion when even the remedy at law is inefficient, but the court has 
held, and holds in this case, that in a case of repeated trespasses 
the irresponsibility of the defendant was sufficient to give the 
plaintiff a standing in equity. The court cited West v. Walker, 3 
N. J. Eq. (2 Gr.) 29, Note D; Kerlin v. West, 4 N. J. Kq. (3 Gr.) 
449; Bank v. Cox, 26 N. J. Eq. (11 C. E. Gr.) 452. 





HAYDEN v. LAMSON CONSOLIDATED STOVE SERVICE CO. 
(In Chancery of New Jersey, March 13, 1890.) 


Corporations—Jnjunction against issuing that the debts are largely due to the direc- 
bonds to pay for debts already incurred for tors, and that they are about to issue a bond 


purchases made ultra vires—Right of a single 
stockholder to complain —Upon a bill filed by 
a single stockholder who has lately acquired 
a few shares of stock against the directors of 
corporation, alleging that the directors have 
incurred large debts for sundry purchases of 
property and shares in other companies, 
beyond the powers of the corporation, and 


and execute a mortgage to pay the debts, 
and upon answers filed, denying all charges 
of fraud, and alleging that the purchases 
were made bona fide, and that the debts 
were due to strangers, held that a court of 
equity will not grant an injunction restrain- 
ing the directors from issuing the bonds and 
executing the mortgage. 


Mr. Joseph F. Randolph for the complainant. 
Mr. Cortlandt Parker and Mr. A. Q. Keasbey for the defendants. 
This was a bill filed by a stockholder against the directors of a 
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corporation asking for an injunction against the proposed issue of 
bonds and a mortgage for $1,000,000. 

The bill alleged that the complainant resided in New Jersey and 
held four shares of stock ; that the company was organized under 
the laws of the state of New Jersey, and although its nominal 
office was in Newark it carried on its business in Boston, and that 
only one of its directors resided in New Jersey ; that it had issued 
stock to the amount of four millions; that the objects of the com- 
pany as stated in its certificate of organization were as follows: ‘‘ to 
manufacture apparatus, pneumatic tubes, applicances and mechani- 
cal contrivances capable of, or adapted for use in carrying, convey- 
ing or transporting all sorts of moveables, particularly parcels. 
merchandise, books and money, between points in, about, or be- 
tween stores, warehouses and other premises, and to sell, lease, or 
otherwise dispose of all kinds of apparatus adapted to the service 
of a mercantile establishment, including machines for making 
change, machinery, checks, slips or books for checking sales, for 
protecting merchants against dishonesty of salesmen ; apparatus for 
advertising or displaying goods, and devices intended to faciliate 
the preparing of merchandise for shipment or delivery to custo- 
mers, also all store furniture for use or decoration.”’ 

The bill alleged also that the directors had made large purchases 
of property and of patents for purposes beyond the scope of the 
company,-and had purchased the capital stock of other companies, 
and owned and controlled the property and business of these com- 
panies, and especially that they had spent large sums in the pur-— 
chase of stock of the Kruse Check and Adding Machine, of the 
Automatic Delivery Company and the Martin & Hill Cash Car- 
rier Company and in various other purposes, all of which were 
beyond the scope of the company. That in making these purchases 
and in the extravagant management of the company’s business, 
they had incurred debts to the amount of eight hundred thousand 
dollars and upwards; that a large part of this debt was due to the 
directors themselves, and that in some cases the directors had 
themselves sold the property to the company for more than they 
had paid for it. It was then alleged that the directors had issued 
acircular giving notice that they proposed to issue bonds to the 
amount of one million dollars to be secured by a mortgage on all 
the property of the company, for the purpose of paying these 
debts and increasing the working capital of the company, and the 
bill prayed for an injunction against the issuing of these bonds and 
this mortgage. The bill was verified by the affidavit of the com- 
plainant alone, saying that his knowledge was based upon com- 
mon rumor, and referring to the directors’ circular and the com- 
pany’s report made to the stockholders at the meeting held ten 
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months before, showing these purchases and the debts and assets 
of the company. 

Upon this bill Vick-CHANCELLOR PiTNEyY granted an order to 
show cause and a restraining order against the issue of the bonds. 

On the hearing on the rule Mr. Cortlandt Parker for the com- 
plainant, moved to dissolve the restraining order on the ground 
that there was not sufficient proof of the allegations of the bill in 
the mere belief of the complainant, based upon common rumor, and 
that the bill itself did not show good grounds for an injunction. 

Pitney, V. C., refused to grant the motion, saying that the 
report of the directors showed the purchases, and that the directors 
knowing all the facts ought at least to explain the charges made in 
the bill. He said that every stockholder, no matter how little stock 
he held, had a right to complain of the action of the directors 
in making purchases and incurring debts beyond the scope of the 
company’s business, and to inquire into charges of fraud on the 
part of the directors. 

Affidavits were then presented, signed by all the managing direc- 
tors, denying all charges of fraud and mismanagement, and alleg- 
ing that no stock nor property had been transferred to the company 
at an advance, and that the only debts held by the directors were 
for certain sums advanced by them to pay notes or provide for cur- 
rent expenses, and that of all the moaey been used in the regular 
course of business. 

Another affidavit was made by Mr. Lamson, the former treasurer, 
and confirmed by the directors setting forth in detail an account of 
the purchases for which the debts were incurred, and why they were 
thought best for the business of the company, alleging that these 
purchases had all been reported in a printed report at tbe last 
annual meeting in April, 1889, and that the debt was then stated 
to be $501,000, and that the complainant had purchased his stock 
only five days before the bill was filed, and that he held only 
eleven shares out of eight hundred thousand. 

Pitney, V. C., at the close of the arguments, said: lf this bill 
were filed by a single stockholder of eleven shares to restrain one 
of these transactions which have been challenged here, for instance, 
the purchase of the Cruise Check and Adding Machine Company, 
or of the Automatic Delivery Company, or of the United States 
Mailing Case Company, which I understand to be admitted in the 
argument to have been a purchase of the stock of those companies 
and thereby a purchase of the property of those companies—if it 
had been filed for that purpose—for the purpose of enjoining one 
of those purchases, I am not at all sure that the court would not 
have been bound to grant or would not in its discretion have 
granted the relief. I am not satisfied from the arguments that 
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have been made here that any of those transactions were within the 
power of the corporation. 

But that is not the question. It is not alleged, or at least it is 
not proven to my satisfaction, that any of these purchases did not 
result in the acquisition of property of value which is vested in this 
corporation. And it would be entirely out of the question for this 
court now to decide that the defendant company does not owe the 
debts that are floating against it, on account of those purchases. 

Now the bill is filed to prevent this company from borrowing 
money to pay those debts. 

It is alleged, and seems to be admitted, that of the eight hundred 
thousand dollars which is said to be the debt of the company, at 
this time most of it, or at least a part of it, was incurred for the 
purpose of transactions of that character. But it is alleged and 
sworn to by the directors that the purchases were made—this is the 
effect of the affidavits—in good faith for what they believed and 
still believe to be the proper purposes of the company. All allega- 
tions of fraud are fully denied. 

The shares of stock now before the court in the hands of the 
complainant were purchased on the first day of March instant. 
The previous history of the ownership of those shares is not given 
to the court. There is no proof whether or not the owners of those 
shares acquiesced by attending any meeting—or by actual acquies- 
cence as distinguished from implied acquiescence, in this conduct 
of the company. The complainant does not prove that these 
shares were held by persons who were entirely ignorant or kept in 
ignorance of the transactions of the company. So far as it appears 
here it must be presumed that the transactions of the company 
were open, and that information was given to its stockholders of 
what it was doing. The acts of the company were evidently not 
done hastily—in a day, in a moment—sprung upon the stock- 
holders suddenly as part of a scheme. I am to presume and 
believe that they extended over a considerable period of time and 
that information could have been acquired by any of the stock- 
holders of the wltra vires acts. The complainant or his predeces- 
sors in title could then have come into this court, and applied for 
an injunction, and if he was right, have got an injunction against 
these improper purchases and improper expenditures and improper 
pledging of the credit of the company. He did not do that. 

Now while he may not be estopped, strictly speaking, it seems to 
me that in the absence of proof that he could not have got the 
information, that he did not have the information, that it was not 
open to him, that he did not have an opportunity to come here and 
get at injunction against these acts, he must, for present purposes, 
be presumed to have acquiesced in them. He has been silent; he 
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has said nothing ; done nothing ; and he comes now, not to prevent 
the company from doing these acts wltra vires, but to prevent them 
from raising the money to pay the debts which have been incurred 
in good faith by the directors in these transactions, without any 
protest op his part, or on the part of his predecessors in the owner- 
ship of the shares. 

It seems to me that under these circumstances it would be 
altogether too great a stretch of the power of the court to enjoin the 
directors from making this mortgage. It is admitted to be gener- 
ally within their power to make the mortgage, and it appears that 
most of this debt is held outside the directors. Whether the com- 
pany has a defence to it or not, depends upon whether these per- 
sons are bona fide holders; then again whether they would not be 
subrogated to the rights of those who sold the property, and those 
persons would say you have no right to keep possession of this 
property, and then refuse to pay for it. This is another equity 
that enters into the case. This company could not defend these 
notes for the indebtedness on the ground that it was wltra vires 
to incur the debts, if I recollect the rule aright, without restoring 
the property. That I do not think the court of equity would sanc- 
tion, according to established rules. Therefore it seems to me that 
this court cannot restrain the execution of this mortgage on the 
facts now before it. 

But the stockholder is not without his remedy. He can give 
notice to these directors that they shall not use this money for pay- 
ing certain debts ; that he protests against the use of the proceeds 
of this loan for this debt or that. He may call upon them for 
information as to what debts they propose to pay. He can demand 
of them that his rights shall be preserved ; that they shall not use 
the money for certain particular debts which he may say the com- 
pany has a defense against ; and request the company to defend 
suits upon them. And he still has his remedy if they refuse. He 
may sue the directors if he pleases; he may ask the company to 
sue the directors for damages if they have done anything which has 
injured the property—injured the company. He has these remedies 
independent of this particular remedy. And it seems to me that 
under the circumstances it would not do for the court at the in- 
stance of a small stockholder to grant an injunction. 

I shall therefore refuse the rule and dissolve the restraining order. 


Nore.—(1.) Power of the directors of a corporation to issue bonds and execute a mortgage to 
secure the payment of debts. 

By the corporation’s act, section 1, it is provided that corporations shall have power to 
mortgage any of its real and personal property with its franchises. By section 16 it is 
provided*that the business of every such company shall be managed by its directors. In 
Vail v. Jameson, 41 N. J. Eq. (14 Stew.) 648, a mertgage made by the directors to a creditor 
to secure a preference was sustained. In Leggett v. N. J. Mfg. and Banking Co.,1 N. J. 
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Eq. (Saxt.) 541, the court says,“From this it appears that the general power over the 
affairs and business of the corporation was committed to the board of directors to be chosen 
by the stockholders. If the mortgage had been executed under the authority of the board 
it would have been valid.” In Van Hook v. Somerville Mfg. Co., N. J. Eq. (1 Hals. Ch.) 
137, 633, it is assumed throughout the opinions of the Chancellor and the Court of Errors 
that the directors of the corporation have the right to mortgage its property. In the fol- 
lowing cases it is assumed or decided that the directors have the right to mortgage or pledge 
or sell its property ; Hough v. Bridgewater Copper Mining Co., N. J. Eq. (2 Hal. Ch.) 253 ; 
Hackensack Water Co. v. Dekay, 36 N. J. Eq. (9 Stew.)548; Wilkinson v. Bauerle, 41 N, 
J. Eq. (14 Stew.) 635; Fifth Ward Savings Bank v. First Nat. Bank, 48 N. J. Law (19 Vr.) 
513. See also as to general power of directors to manage the business and make contracts. 
Stokes v. N. J. Pottery Co., 36 N. J. Law (17 Vr.) 237; Park v. Grant Locomotive Works, 
40 N. J. Eq. (13 Stew.) 121. Corporations that have the power to borrow money have also 
the necessary power as well as the legal right to give obligation for its repayment in any 
form not forbidden by law, as by a bond and warrant, Stratton v. Allen, 16 N.J. Eq. (1 C. E. 
Gr.) 229. Or bonds: Morris Canal Co. v. Fisher, 9 N. J. Eq. (1 Stock.) 667; Morris Canal 
Co. v. Fisher, 12 N. J. Eq. (1 Beas.) 32. Or mortgages: Leggett v. N. J. Manf. Co., 1 N, 
J. Eq. (Sax.) 541; Hoyt v. Bridgewater Co.,6 N. J. Eq. (2 Hal. Ch.) 253, 625; Holcomb 
v. Manager, 9 N. J. Eq. (1 Stock.) 457; Board of Missions v. Pnechelstein, February, 
1876. Every corporation has as a necessary incident (unless restrained by charter) 
the power of incurring debts in the course of its legitimate business and of making and 
endorsing negotiable paper in payment of such debts, Lucas v. Pitney, 27 N. J. L. (3 
Dutch.) 221; Shotwell v. McKoron, 5 N. J. L., (2 South.) 828; Savage v. Ball, 17 N. J. 
Eq. (2 C. E. Gr.) 142; Montague v. Church District, 34 N. J. L. (5 Vr.) 218; Hackensack 
Water Co. v. Dekay, 36 N. J. Eq. (9 Stew.) 548. Coupon bonds secured by mortyage held 
good in the hands of bona fide holders, although the directors acted illegally in issuing them, 
Nat. Bank of Republic v. Young, 41 N. J. Eq. (14 Stew.) 531; Fifth Ward Savings Bank 
v. First Nat. Bank, 48 N. J. L. (19 Vr.) 513. Under the implied or statutory power to 
borrow money companies have the right to issue debenture bonds secured by mortgage. 
Fountain vy. Carmarthen Ry. Co., 5 Eq. 316 (L. R.); in re. Anglo Danubian Steam Nav. 
Co., 20 Eq. 339; in re. Compagnie Generale de Bellegarde, Campbell’s case, 4 Ch. D. 470; 
Horne v. Hillard, 29 Ch. D. 736. 

(2.) As to the right of a single stockholder to file a bill to restrain the action of the directors. 

There is a clear distinction between acts that are ultra vires and those that are infra vires 
Any act of the directors or of a majority of the stockholders, which is ultra vires and a 
breach of the contract of incorporation may be objected to by a single stockholder, and he 
may maintain a bill for that purpose in hisown name. If an act of the directors is such that 
the consent of the majority of the stockholders will not make it lawful, a single stockholder 
may object to it, although it. is held by some athorities that even in such a case he must 
allege that the company has refused to take action. But if the act is infra vires and such as 
might be done with the consent of a majority of the stockholders, then a single stockholder 
cannot file a bill to restrain it without alleging fraud or collusion. In other words the dis- 
cretion of the directors or a majority of the shareholders as to the acts infra vires cannot be 
questioned by a single shareholder, unless fraud is involved. See Cook on Stockholders, 
22666-684 and notes. 

(3.) As to acts ultra vires. 

A court will interfere on behalf of a single stockholder if he can show that the corpora- 
tion are employing its statutory powers, funds, etc., for the accomplishment of purposes 
not within the scope of its institution, Scudder v. Trenton Del. Falls Co., 1 N.J, Eq. 
(Saxt.) 693; Society v. Morris Canal, [bid 157; Trenton Bridge Co., ads., president, etc., 12 
N. J. Eq. (1 Beas.) 46; Gifford v. N. J. R. R. Co., 10 N. J. Eq., (2 Stock.) 171; Zabriskie 
v. Hackensack R. R. Co., 18 N. J. Eq. (8 C. E. Gr.) 178; Kean v. Johnson, 9 N. J. Eq. (1 
Stock.) 401; Mutual Ins. Co. v. McKelway, 12 N. J. Eq. (1 Beas.) 133; Del. & Rar. Canal 
Co. v. Rar. & Del. Bay R. R. Co., 14 N. J. Eq. (2 McC.) 13; Abels v. McKeen, 18 N. J. Eq, 
(3 C. E. Gr.) 462; Elkins v. C. & A. R. R. Co., 36 N. J. Eq. (9 Stew.) 5, citing and dis- 
tinguishing Hawes v. Oakland, 104 U.S, 450; Natusch v. Irving, 2 Cooper’s Chy. 358, 
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Lord Eldon; Livingston v. Lynch, 4 Johns. Chy. 373; Hartford v. New Haven R. R. Co., 5 
Hill. 383. These cases establish the rule that any act of the directors or even of a majority 
of the stockholders which is ultra vires and a breach of the contract of incorporation may be 
objected to by any one or more of the stockholders. For example, neither the directors 
nor a majority of the shareholders have the right to sell all the property of the corporation 
against the dissent of a single stockholder, Kean v. Johnson, 9 N. J. Eq. (1 Stock.) 401. Unless 
indeed the business is unprofitable and the sale is made with a view to dissolution and 
winding up, Lawrence v. Lebanon Valley R R. 30 Pa. St. 42. So also a lease of the whole 
property is ultra vires and a single stockholder may file a bill to set it aside, Rar. & Del. Bay 
R. R. Co. v. Del. & Rar. Canal Co., 18 N. J. Eq. (3 C. E. Gr.) 546. 

This principle is especially applied to leases, sales and consolidation of railroads and 
other companies having public duties. See Cook on Stock, etc., 2668-681 and notes. A 
dissenting shareholder may restrain the directors or the company from engaging in a new 
business not fairly within the scope of the charter, Cook on Stock, etc., 7681, but a reason- 
able use of profits for increased facilities cannot be objected to, Pratt v. Pratt, 33 Conn. 
446. The directors are given a large discretion, Lyndeborough Glass Co. v. Mass. Glass Co., 
111 Mass. 315. A stockholder may enjoin directors from doing acts prohibited by statute 
by which the charter is endangered, as for instance leasing a competing line, Thouron v, 
East, etc., Ry. Co., 5 Ry. & Corp. L. J.77. Running horse-cars on Sunday, Sparhawk v. 
Union Pass. Ry. Co., 54 Pa. St. 401-452. But a shareholder who bought five shares 
for the purpose of bringing the suit was held not to be entitled to relief, Kenton v. Union Pass. 
Ry. Co. 54 Pa. St. 452. A stockholder may enjoin the directors from making usurious loans 
contrary to the statute and putting the charter in danger, Manderson v. Com. Bank, 28 Pa. 
St. 379. It was objected in this case that the plaintiff had bought the stock for the purpose 
of bringing the suit, but the court granted the injunction pending the suit on a bond for 
$1,000 being given. Directors cannot use the funds of the company to induce promoters to 
abandon a proposed rival company, Russell v. Wakefield Waterworks, 11 Eq. Cas. 474. 
Even in cases of acts ultra vires, and destructive of the franchises of the company, it is the 
proper practice for the plaintiff to sue for himself and for the benefit of other stockholders, 
and to allege that the corporation has refused to take action in the matter. This is the 
rule of the Supreme Court of the United States. Hawes v. Oakland, 104 U. 8. 450; Hun- 
tington v. Palmer, 104 U. S. 483; Greenwood v. Freight Co., 105 U. 8.13; Detroit v- 
Dean, 106 U.S. 542; Dimpfel v. Ohio & Miss, Ry. Co., 110 U. 8. 209; Quincy v. Steel, 120 
U.S. 241. Some of these decisions were made under the 94th rule, in regard to parties to 
suits in the Federal courts, but the rule was made to declare the opinion of the Supreme 
Court expressed in Hawes v. Oakland. 

(4.) As to acts infra vires. 

If the act of the directors is such that the consent of the majority of the stockholders 
would make it valid, a single stockholder cannot file a bill to enjoin it without alleging 
fraud or collusion. In other words the discretion of the directors cannot ve questioned by a 
single stockholder if the consent of the majority of the other members would make it good 
in spite of his opposition. In Leslie v. Lorrelard, 110 N. Y.519, it was held in an extreme 
case that the court of equity will not interfere with the management of the directors unless 
the corporate powers have been illegally or unscrupulously used, or unless there is fraud or 
collusion. Mere errors of judgment are not sufficient ground for interference. Questions 
of expediency, of practicability or economy must be left to the directors, Fountain v. 
Ferry, etc., Co., 8 B. Mon. 140; Cook on Stock, 3684; Angel v. Ames, Corp. 2393. Hunt- 
tington v. Palmer, 104 U. 8. 483, was a case of a suit by q stockholder against a company 
to restrain it from wasting its funds by paying taxes alleged to be illegal. It was held that 
such a suit could not be brought by a single stockholder even for the benefit of all unless it 
were shown that the complainant had made an earnest effort to induce the corporation 
to take the necessary steps for relief. See Hawes v. Oakland, ubi supra and the cases 
following above cited. Leo v. Union Pacific, 17 Fed. Rep. 273, declared that the 94th rule 
applied only to suits founded on rights which might properly be asserted by the corpora- 
tion and not to suits against the corporation, but held that an injunction would not be 
granted at the suit of a stockholder on ex parte affidavits against pledging securities to pay 
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debts, although it was alleged they proposed to use the money for the construction of other 
railroads. See also same case on demurrer, 19 Fed. Rep. 710, in which it was held that a 
single stockholder had no right to the relief, because the act would be good if the others 
consented. 

(5.) When the corporation must first be asked to sue. 

“Whenever the property of the corporation is to be recovered back the corporation is 
the proper party to bring the suit and not a stockholder; but there are exceptions arising 
out of the necessity of the case, that is, the necessity of doing justice. Foss v. Harbottle, 
2 Hare 411-491 ; Mozley v. Alston, 1 Ph. 790; Russell v. Wakefield Water Works, 11 Eq. 
Cas. 474; Gray v. Lewis, L. R. 8 Ch. 1035-1050; MacDougal v. Gardiner, 1 Ch. D. 13; 
Hawes v. Oakland, 104 U. 8. 450. 

In this case the doctrine stated to be that to enable a stockholder in a corporation to sus- 
tain in a court of equity in his own name a suit founded on a right of action existing in the 
corporation itself, and in which the corporation itself is the appropriate plaintiff, there 
must exist as the foundation of the suit either threatened action of the directors beyond 
the authority of the charter, or such a fraudulent transaction as will result in serious injury 
to the corporation or shareholders; that the directors are acting for their own interests 
and against the corporation or the shareholders, or that a majority of shareholders are act- 
ing illegally and oppressively. But in all cases the plaintiff must show that he has ex- 
hausted all means within his reach to obtain redress from the corporation. The Supreme 
Court upon making this decision promulgated the 94th rule, requiring the plaintiff to show 
what efforts he had made to secure action on the part of the company. See 104 U.S. IX. 
Hawes v. Oakland has been repeatedly affirmed and followed. Huntington v. Palmer, 104 
U.S. 483; Greenwood v. Freight Co., 105 U. 8. 13; Detroit v. Dean, 106 U.S. 537; Dimp- 
fel v. Ohio and Miss. Ry. Co., 110 U.S. 209; Central R. R. of N. J. v. Mills, 113 U. 8. 249; 
Quincy v. Steel, 120 U. S. 241; Bell vs. Western Union, 16 Fed. Rep. 14; Taylor v, 
Holmes, 14 Fed. Rep. 498-507 (distinguishing cases of fraud or breach of trust); Foote v. 
Cunard Mining Co., 17 Fed. Rep. 46; Leo v. Union Pac. Ry. Co., 17 Fed. Rep. 273; Ibid 
19, Fed. Rep. 283. This is a strong case, with an emphatic opinion by Wheeler J. Where 
the complaint is against the action of the company itself or in case of ultra vires acts, against 
the directors, and not against third persons, then a stockholder may bring a suit in his own 
name or on behalf of himself and others. In such a case the action is not to recover prop- 
erty of the company, nor is it founded on a right existing in the company, but it is an 
action by the stockholder to enforce his own rights against the management of the com- 
pany. Such were Keen v. Johnson, 9 N. J. Eq. (1 Stock) 401, and Elkins v. Camden & 
Amboy R. R. Co., 36 N. J. Eq. (9 Stew.) 5, and viewed in this light they are not contrary 
to Hawes v. Oakland. 

The action of the stockholder in any case should in general be brought on behalf of him- 
self and other stockholders. Foss v. Harbottle, 2 Hare 411-491; Walworth v. Holt, 4 M. 
& C. 619; Taylor v. Solomon, Id. 134; although in Hoole v. Gt. West. Ry. Co., L. R. 3 
Ch. App. 262, Lord Cairns said it was not necessary to join the whole body of shareholders 
of a railway, the bill having been filed on behalf of a specially interested class. See Cook 
on Stock, etc., 7737, and cases there cited. 

(6.) As to the motion of the plaintiff and the amount of his stock. 

It was said by Runyon C. in Elkins v. C. & A. R. R. Co., 36 N. J. Eq. 4, that it would 
make no difference if the plaintiff “had acquired his stock at the time with the design 
alleged in the answer,” but this was a case of an act plainly ultra vires. It was held in Solo- 
mon v. Laing, 12 N. J. Eq. (1 Beas. 339), that a person may purchase stock for the purpose 
of bringing suit. On the other hand, parties purchasing a small amount of stock for the 
purpose of bringing suit are not looked upon with favor and must make out a clear case. 
Benedict v. Western Union Tel. Co., 9 Abb. N. C. 222; Reiff v. Same, N. Y. Daily Reg., 
Aug. 23, 1887 ; Kingman v. Rome, 30 Hun. 73. The courts have refused to interfere for 
the benefit of a person suing, not to protect his own stock, but for the benefit of a rival com- 
pany, although this is hard to prove. See Cook on Stock, etc., 2736 and Notes. In the 
United States Courts transfers are not allowed to be made for the purpose of giving jurisdic- 
tion. See Hawes v. Oakland and the 94th Rule. E. Q. K. 
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CROSEN T. B. SPADER v. THE MURAL DECORATION MANUFACTURING COMPANY, 


(Court of Chancery of New Jersey. 
Insolvent Corporations— Reveiver cannot 
Recognize any Liability or make any Payment 
Unauthorized by the Statute—Claim for Wages 
not due— Damages.—A entered into an agree- 
ment with a corporation to serve it for a 
term of years, in consideration of which he 
was to receive a fixed salary, Before the 
expiration of his term of service the cor- 
poration became insolvent and a receiver 
was appointed for it pursuant to the provi- 
sions of the act concerning corporations, ap- 


Opinion filed September 13, 1890.) 
of contract, upon the part of the corpora- 
tion, was occasioned. 

Held, 1. That he is entitled to present a 
claim to the receiver for the amount of the 
damages he suffers by the breach. 

2. That those damages are to be ascer- 
tained by an issue framed by a Justice of 
the Supreme Court and tried by a jury. 

3. That such claim is not entitled to 
preference under the sixty-third section of 
the act concerning corporations. 


proved April 7th, 1875, and thereby a breach 

On appeal from Receiver. 

Henry K. Nevers, James E. Hadley, David Snediker and Timothy 
Cleary were severally employed by the Mural Decoration Manu- 
facturing Company under contracts for service, respectively as 
salesmen and foreman, for terms of years commencing in eighteen 
hundred and eighty-seven and unexpired when the company, in 
September, eighteen hundred and eighty-eight, was adjudged to 
be insolvent. With the exception of small sums expended by 
them for traveling expenses they were fully paid to September 
first, eighteen hundred and eighty eight. They now claim that 
they should receive the amounts of their respective salaries to the 
termination of their respective contracts, and accordingly, have 
made demand upon the receiver who has refused to pay the 
amounts demanded. From this determination an appeal to the 
Chancellor has been taken in virtue of the eighty-second section 
of the corporation act, Rev. 192. 

Mr. Asa W. Dickinson for the appellant. 

Mr. Willard P. Voorhees, Receiver, pro se. 

THE CHANCELLOR: The appellant’s claims are substantially for 
damages caused by the breach of their several contracts for ser- 
vice. The breach was occasioned by the insolvency of the defend- 
ant corporation. Upon such insolvency being ascertained by ad- 
judication, a receiver was appointed whose duty under the statute 
is to collect the assets of the corporation and distribute them as 
that law directs. His proceedings are regulated entirely by the 
statutory law. He is not at liberty to recognize any liability or to 
make any payment which is not approved by the statute. Such is 
the view taken of proceedings under a national] bankrupt act, Hay- 
wood v. Schreves, 44 N. J. L. (15 Vroom) 94, and it can hardly be 
questioned that the proceedings now considered partake of the 
same character. State Bank v. Receivers of Bank of New Bruns- 
wick. 3 N. J. Eq. (2 Gr.) 266, 270; Receivers of People’s Bank v. 
Paterson Savings Bank, 10 N. J. Eq. (2 Stock.) 13, 17. 
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CROSEN T. B. SPADER v. THE MURAL DECORATION MANUFACTURING COMPANY. 


(Court of Chancery of New Jersey. 


Insolvent Corporations— Reveiver cannot 
Recognize any Liability or make any Payment 
Unauthorized by the Statute—Claim for Wages 
not due—Damages.—A entered into an agree- 
ment with a corporation to serve it for a 
term of years, in consideration of which he 
was to receive a fixed salary. Before the 
expiration of his term of service the cor- 
poration became insolvent and a receiver 
was appointed for it pursuant to the provi- 
sions of the act concerning corporations, ap- 


Opinion filed September 13, 1890.) 


of contract, upon the part of the corpora- 
tion, was occasioned. 

Held, 1. That he is entitled to present a 
claim to the receiver for the amount of the 
damages he suffers by the breach. 

2. That those damages are to be ascer- 
tained by an issue framed by a Justice of 
the Supreme Court and tried by a jury. 

3. That such claim is not entitled to 
preference under the sixty-third section of 
the act concerning corporations. 


proved April 7th, 1875, and thereby a breach 

On appeal from Receiver. 

Henry K. Nevers, James E. Hadley, David Snediker and Timothy 
Cleary were severally employed by the Mural Decoration Manu- 
facturing Company under contracts for service, respectively as 
salesmen and foreman, for terms of years commencing in eighteen 
hundred and eighty-seven and unexpired when the company, in 
September, eighteen hundred and eighty-eight, was adjudged to 
be insolvent. With the exception of small sums expended by 
them for traveling expenses they were fully paid to September 
first, eighteen hundred and eighty eight. They now claim that 
they should receive the amounts of their respective salaries to the 
termination of their respective contracts, and accordingly, have 
made demand upon the receiver who has refused to pay the 
amounts demanded. From this determination an appeal to the 
Chancellor has been taken in virtue of the eighty-second section 
of the corporation act, Rev. 192. 

Mr. Asa W. Dickinson for the appellant. 

Mr. Willard P. Voorhees, Receiver, pro se. 

THE CHANCELLOR: The appellant’s claims are substantially for 
damages caused by the breach of their several contracts for ser- 
vice. The breach was occasioned by the insolvency of the defend- 
ant corporation. Upon such insolvency being ascertained by ad- 
judication, a receiver was appointed whose duty under the statute 
is to collect the assets of the corporation and distribute them as 
that law directs. His proceedings are regulated entirely by the 
statutory law. He is not at liberty to recognize any liability or to 
make any payment which is not approved by the statute. Such is 
the view taken of proceedings under a national] bankrupt act, Hay- 
wood v. Schreves, 44 N. J. L. (15 Vroom) 94, and it can hardly be 
questioned that the proceedings now considered partake of the 
same character. State Bank v. Receivers of Bank of New Bruns- 
wick, 3 N. J. Eq. (2 Gr.) 266, 270; Receivers of People’s Bank v. 
Paterson Savings Bank, 10 N. J. Eq. (2 Stock.) 13, 17. 
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Upon examination of the statute it is perceived that the assets, 
including rights of action, damages and demands of every nature, 
existing in favor of the company at the time of insolvency or 
‘‘accruing subsequent thereto,’’ are to be collected by the receiver, 
who is receiver of both creditors and stockholders, Rev. 191, sec. 
77. After such collection the receiver is to dispose of the assets 
and is then to distribute the moneys realized from them among the 
**creditors’’ of the corporation under the order of this court, Rev. 
198, sec. 72. The creditors are to be paid proportionately to the 
amount of their ‘‘ debts,’’ except mortgage and judgment creditors, 
and are to be entitled to distribution upon ‘‘ debts not due’”’ upon 
making rebate of interest. After the payment of the cost of the 
proceedings and expenses of the receivership the surplus of the 
moneys, if any, ‘‘may’’ be divided, first to the preferred and then 
to the general stockholders, proportionately, according to their re- 
spective shares. Rev. 191, sec. 80. 

The general scheme of the act contemplates the ascertainment 
and payment of all just liabilities. The terms ‘‘creditors’’ and 
‘*debt’”’ are not used in a narrow, restrictive or technical sense. It 
could hardly have been the intention of the lawmakers to distribute 
the surplus of assets, or in other words, return capital, to the 
stockholders of the company, (that is, to those who deliberately 
ventured for gain and pledged their capital for the security of 
those who were induced to deal with them), and at the same time 
disregard those who, dealing with those stockholders upon the 
faith of that security, became justly entitled to damages for 
breaches of contracts occasioned by an insolvency and suspension 
that the very capital relied upon was intended to ward off. Such 
distribution would be the protection of capital against its just 
liability. The receiver is bound in duty and clothed with power 
to reach out and take in every conceivable asset due or thereafter 
to accrue to the corporation. A complete collection of assets is 
contemplated and a full and final distribution of them is made pos- 
sible. Such being the situation, natural justice demands that those 
who suffer from breaches of contract should be included in the dis- 
tribution, even though the breaches and consequent damages follow 
the insolvency, and, I think, that it is in consonance with the scope 
and design of the legislation considered, to give to the statutea 
broad and liberal interpretation which will admit of that justice 
being done. 

The difficulty which led the English courts to disallow claims of 
the character of those here considered, under the English Bank- 
ruptcy act prior to eighteen hundred and sixty-one, was the failure 
of that statute to make provision for the ascertainment of damages. 
The seventy-eighth section of the act before me provides the means 
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for framing an issue and fora jury, the very machinery which is 
necessary to ascertain damages and effectuate the practical working 
of the interpretation here given, and I can see no reason, under 
this law, for distinguishing between cases where the breach 
of contract precedes the adjudication of insolvency and cases 
where the breach follows in consequence of that adjudication. 
The insolvency, suspension of business and receivership, do not 
extinguish the corporation’s life. The Chancellor ‘‘may’’ declare 
the charter to be forfeited and void, and ‘‘ may’’ direct a division 
of the surplus assets among the stocholders ; but cases may arise, 
and do arise, where he should not and should not exercise that 
power, because the assets are sufficient to pay creditors and justify 
the discharge of the receiver so that the company may resume its 
business ; consequently the rule, that when a master dies the con- 
tract with his servant is terminated is not potent in this consideration. 

I think that the claimants before me, although entitled to some- 
thing, are not entitled to the amounts they ask. In measuring 
their damages, their condition of health and their liberty and 
opportunity to obtain other employment, must be considered. Yel- 
land’s case, L. R. 4 Eq. Cas. 350; McClure v. Scottish Marine 
Assurance Co., L. R. 5 Ch. App. 737; Dean and Gilbert’s claim v. 
Patent Floorcloth Co., 41 L. J. Ch. 476. 

Application should be made to the Justice of the Supreme Court 
to direct issues for trial by jury. 

When the amounts of the claims shall be determined, the claim- 
ants will be entitled to dividends upon them as other unsecured 
creditors are upon their claims. The claims are for damages, not 
for wages due, and they will therefore not be entitled to preference 
under the sixty-third section of the Corporation act, Rev. 188. 


CLEMENT M. SOULE AND OTHERS v. THE CITY OF PASSAIC, 


(Court of Chancery of New Jersey. 


Power of Municipality as to Diversion 
of Surface Water.—JInjunction to Prevent 
Damage from Surface Water—1. Where a 
municipality deliberately enters upon a 
scheme of drainage, in pursuance of which 
it will collect water from a large area and 
by artificial means cast it upon private 
property through which the land, from 


Opinion filed September 18, 1890.) 


which the water is to be collected, would 
not otherwise be drained, it threatens a 
wrong the commission of which equity will 
restrain by injunction. 

2. That the property thus threatened is 
already lawfully subjected to a considerable 
burden in the drainage of other lands is no 
justification for such additional imposition. 


On final hearing, on bill, answer and proofs. 

Mr. Thomas N. Moore for the complainants. 

Mr. G. P. Rust for the defendant. 

THE CHANCELLOR: The object of the bill is to have the defend- 
ant perpetually restrained from discharging surface waters from a 
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section of the city of Passaic, known as ‘‘ North Passaic,” by 
means of drains, into a ditch which runs through the complainants’ 
lands. 

The property of the complainants is a portion of a considerable 
tract of low, marshy land, over which the city of Passaic extends 
and through whieh it has laid out, and to some extent improved 
streets. The evidence discloses that for half a century or more 
the Paterson Plank Road has run from east to west through this 
low land, and that formerly there were two vents for the water, 
which accumulates upon the land in wet seasons, one a ditch along 
the west side of the plank road, which, until it was closed up, ran 
into a small stream called Simmon’s brook, and the other a culvert 
under the Erie Railway, which crosses the low tract east of the 
plank road, leading into a ditch which runs through the complain- 
ant’s property toa small culvert under a highway called Lexington 
avenue. Heretofore the complainant’s ditch and the culvert under 
Lexington avenue have been of adequate capacity, save in excep- 
tionally wet weather, to carry off all the water that has flowed to 
them. The complainant’s father, recognizing this fact, under- 
drained his land to the ditch running through it, built a house 
upon the land and otherwise improved and occupied it, and such 
use and occupation have been continued by the complainants. A 
few years ago, in process of municipal improvement, Oak and 
Chestnut streets, two highways running westerly from the plank 
road and along the northerly side of the low land, were so graded 
as to close the outlet for the water to Simmon’s brook. This 
stoppage caused water to accumulate west of the Plank road, 
where it occasionally stagnated. To afford an outlet for such 
water, pipes were laid under and across Oak street on the west 
side of the plank road, but in process of time, they became clogged 
and ultimately entirely filled up. This plan failing the city auth- 
orities now propose, by means of gutters along and across the 
plank road and ditches, to convey not only the surface water from 
the plank road and Chestnut and Oak streets, but also the water 
which from time to time accumulates on the land west of the plank 
road to the Culvert under the railroad and discharge it into the 
ditch which runs through the complainant’s land. In wet seasons 
the water thus discharged into the ditch, added to the water which 
the ditch was originally designed to carry off because of the flat- 
ness of the land and the insufficient size of the culvert under Lex- 
ington avenue will overflow the complainant’s lands and be a source 
of continuing annoyance and repeated injury to them, not only 
by the flooding that will result therefrom, but also because the 
water itself will be contaminated with street filth. 

The evidence does not establish that either the ditch through 
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complainant’s land, or the ditch along the west side of the plank 
road was a natural water course. Both ditches appear to have 
existed as long as the memory of the witnesses extend, and from 
the character of the bog or morass in which they were dug, to 
have been made to collect and give direction to water which other- 
wise would have spread over and lain upon the adjacent land. It 
does not appear, within the memory of any witness, that water 
collected on the west side of the plank road was discharged on the 
east side of that highway. 

It is established in this state that the mere incidental diversion 
of surface water by a municipality in grading and improving its 
streets by which the land of an individual is damaged, does not 
cause an injury for which redress may be had, Town of Union v. 
Durkes, 38 N. J. L. (9 Vroom) 21. But where a municipality de- 
liberately enters upon a scheme of drainage in pursuance of which 
it will collect water from a large area, and by artificial means cast 
it upon private property through which the land from which the 
water is to be collected would not otherwise be drained, it threatens 
a wrong, the commission of which equity may restrain by injunc- 
tion, Field v. West Orange, 36 N. J. Eq. (9 Stew.) 118; S. C. on 
appeal, 37 N. J. Eq. (10 Stew) 600; Miller v. The Mayor, &c., of 
Morristown, 46 N. J. Eq. (1 Dick.) 13 N. J. L. J. 241; Gould on 
Waters, sec. 271, 272. That the property thus threatened is already 
lawfully subjected to a considerable burden in the drainage of 
other lands is no justification for such additional imposition, Noo- 
nan v. The City of Albany, 79 N. Y. 470. 


The complainants are entitled to the relief they ask. 
Norr.—See the note to Miller v. Morristown, 13 N. J. L. J. 245.—Ep. 


PETER S. HULTS v. ANN C. VAN DERVEER. 
(New Jersey Supreme Court.) 


Practice—Motion to strike out Pleas—Effect of Filing—Affida- 
vits required by the 114th section of the Practice Act. 


On motion to strike out pleas. 

Mr. John 8S. Voorhees for the motion. 

Mr. Allan H. Strong, contra. 

Summons was returnable July 1, 1890, and was personally served 
with declaration June 24th. Pleas were filed July 1st, accompa- 
nied by an affidavit by defendant in the language of the 114th 
section of the Practice Act, Revision, page 866. No other affidavits 
was filed, and motion was made before the Chief Justice September 
9th to strike out the pleas on the ground that no affidavit of merits 
had been filed as required by the act of May 3, 1889. 

The Cuter Justice refused the motion without hesitation, saying 
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that the course pursued by the defendant was in compliance with 
the statute. [See George DeB. Keim et als. v. Wm. H. Ebel et al., 
13 N. J. L. J. 239 and cases there cited. —Eb. | 





ABSTRACTS OF RECENT OPINIONS FILED IN THE COURT 
OF CHANCERY OF NEW JERSEY. 


SAMUEL H. WHITNEY, ET ALS. v. WILLIAM OGLE. 
(Opinion filed August 18, 1890.) 
Resulting Trust—Husband and Wife. 


VAN FLEET, V. C.: 1. A resulting trust arises by operation of law 
from contemporaneous circumstances, which give the legal and 
equitable titles different directions, and it must therefore arise at 
the instant the deed is taken and the legal title is vested in the 
grantee, and the sitaation of the transaction when the title passes 
is to be looked to, and not the situation preceding or following 
that time. 

2. The person claiming that a resulting trust should be established 
in his favor, to succeed, must prove, by convincing and satisfac- 
tory evidence, that his money paid for the land. 

3. Wherea husband pays the purchase money of land and has the 
land conveyed to his wife, the presumption which the law makes 
is that the husband intended to make a gift to his wife, and this 
presumption must prevail unless it is rebutted by convincing 
evidence. 


MARY PIRONI v. PATRICK CORRIGAN, 


(Opinion filed July 12, 1890.) 


Conveyance—Consideration—Conjidential Relations. 


Pirney, V. C.: 1. If aconveyance of land be made fora considera- 
tion in services afterwards to be performed by the grantee, and the 
grantee fails to perform, the conveyance will be set aside at the 
instance of the grantor. 

2. When confidential relations exist between two persons resulting 
in one having influence over the other and a business transaction 
takes place between them resulting in a benefit to the person hold- 
ing the position of influence, the law presumes everything against 
the transaction and casts upon the person benefited the burden of 
proving that the confidential relations had been, as to the transac- 
tion in question, suspended and that it was fairly conducted as if 
between strangers. 

20 
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BRADFORD L. WILLIAMS v. GEORGE F. MATTHEWS ET AL. 
(Opinion filed August 5, 1890.) 
Bill of Interpleader—Pleading—lIssues. 


Opinion by Green, V.C.: The recitals of a bill of strict inter. 
pleader should give so full a statement of complainant’s claim as 
to demonstrate that he has no interest in the thing in controversy. 

Complainant cannot adjust his own claims against the matter in 
controversy, and ask defendants to interplead as to the balance. 
Strict interpleader is where depositary holds as depositary merely, 
and the claims are made against him in that character only. 

Defendants may raise an issue as to complainant’s averment that 
he is a disinterested stakeholder, and such issue is to be tried 
according to the practice of the court. 

While the amount is not an issue to be settled by decree in a 
strict interpleader, it may be enquired into, to ascertain whether 
complainant can maintain the suit. 


BELLE C. MURCH v. THE J. O. SMITH MANUFACTURING CO. 


(Opinion filed July 22, 1890.) 
Tenants for Life—Taxes—Repairs—Receiver. 


Opinion by GREEN, V. C.: The liability of a tenant for life to 
keep down the taxes is limited to the rental value of the premises, 
but the rents for the whole term of his estate are answerable for 
the payment of taxes accruing during said term. 

A purchaser at a sale under a judgment, of the estate for life, 
takes it cum onere, and must devote the rents to the payment of 
taxes due from said estate before the purchase, as well as those 
imposed subsequent thereto. 

A tenant for life is bound to make such repairs as will preserve 
the property from decay. If he neglects or refuses to keep down 
the taxes, or make repairs which he is legally bound to do, a receiver 
will be appointed to collect the rents sufficient in amount to dis- 
charge the liabilities of the tenant’s estate for which they are 
answerable. 





FRANCIS NIBERT v. GEORGE BAGHURST ET AL. 
(Opinion filed August 7, 1890.) 

Injunction—Agreement for sale of lands—Part performance— 

Statute of frauds—Consideration—Contract made on Sunday 

—Improvement of property by vendee. 

Opinion by GREEN, V. C.: Possession of lands by vendee under 
a valid contract of sale, by act or permission of vendor, with part 
payment of consideration, and improvement of the property with 
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the assent of vendor, being an equitable interest, of which he could 
not avail himself as a defense in an action of ejectment, will, if 
satisfactorily established, entitle vendee to an injunction restrain- 
ing the enforcement of a judgment in such action. 

Neither acts merely ancillary to an oral agreement for the sale 
of lands, although attend with expense, nor part payment of the 
consideration money, are considered acts of part performance suffi- 
cient to relieve the case from the provisions of the statute of frauds. 

A parol agreement to convey is not a license to enter. 

Possession by the vendee, to be potential as an act of part per- 
formance to take the case out of the statute, must be under the 
agreement, and with the assent or knowledge of the vendor. 

Improvement of the property by the vendee to be considered 
to that end must be with the acquiescence of the vendor. 

Equity proceeds on the ground that it would be a fraud for the 
vendor to allow the vendee to remain in possession and expend his 
money in improvements, so as to render it impossible for the par- 
ties to be restored to their original situation, confessedly on the 
faith of an agreement of sale, and then try to avail himself of the 
statute of frauds, to avoid the contract. 

To establish such fraud it is necessary to prove that such acts 
were done by the vendee, with the knowledge and acquiescence 
of the vendor. 

Sec. 9 of the statute of frauds of this state (Rev. 446) renders it 
unnecessary to set out the consideration of the agreement, but the 
other parts of the contract must appear in the paper or papers 
claimed to contain it. 

If the signed memorandum is incomplete, the defect cannot be 
supplied from other papers, unless they are connected as parts of 
one contract by internal evidence derived from the signed memo- 
randum. 

A contract made on Sunday is void under the laws of this state. 

Where the whole equity of complainant’s application for an 
injunction is met by the answer and proofs of defendant, the judg- 
ment of a court of law should not be interfered with, and parties 
deprived of the fruits of their recovery, until the cause can be 
brought to tinal hearing. 





GEORGE L. HERBERT, ET AL. v. JOHN W. HERBERT. 


(Opinion filed August 6, 1890.) 
Equity Practice—Impeachment of ee ae of Lim- 
itation—Misjoinder. 
THE CHANCELLOR: Equity will relieve where, in ea parte proceed- 
ings in foreign attachment, advantage, after being waited for, has been 
deliberately taken, of a complaint’s absence to obtain, without his 
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knowledge, a judgment upon a claim to which he has a sufficient 
defence, either at law or in equity, and sell his land for an inade- 
quate price, to the plaintiff on the attachment suit? 

In such a case the bill should fully, definitely and certainly 
state the claim upon which the judgment is founded and how it is 
im peachable. 

A general charge that such a claim was not legal or valid suffi- 
ciently alleges that it was not just. 

Equity, acting in analogy to the rules at law, will not suffer the 
recovery of a claim which would, at law, be barred by the statute 
of limitations, unless intervening circumstances of special character 
should otherwise demand. 

Complainants are not misjoined when they have a common inter- 
est in the attainable object of a suit, and their interests, though 
perhaps not co-extensive, are not inconsistent and conflicting, and 
their interests are supported by the same equity against the 
defendant and his defence against one of them is his gefence 
against the other. 





CITY OF NEWARK ». WILLIAM A. HALL ET ALS. 
(Decided June 24, 1890.) 


Principal and Surety.—Ofjcial Bonds— 
Change of Duties of Principal. Sureties hav- 
ing signed a bond for the faithful perform- 
ance of the duties of the principal as chief 
clerk of the comptroller of a city are not 


moneys by him after he had been subse- 
quently appointed chief clerk and cashier, it 
appearing that his duties as chief clerk did 
not involve the handling of the funds in 
which the defalcations occurred. 


liable for defalcation in the handling of 


[On arbitration before Messrs. John G. Trusdell, James M. Trim- 
ble and Edward Schickhaus. | 

This was an action against the principal and the sureties on a 
bond conditioned for the performance by the principal ‘‘ of the 
duties enjoined upon him as chief clerk in the office of the comp- 
troller’? of the city of Newark. There were seven clerks in the 
‘ office and one of them performed the duties of a cashier. After 
the bond was givep the number of clerks was reduced from seven 
to six, and the principal was appointed chief clerk and cashier. It 
was after this that the defalcations occurred which constituted the 
alleged breach of the bond. The question was submitted to arbi- 
tration whether the sureties were liable for these losses. 

Testimony was taken and the case was argued before the arbi- 
trators. 

Mr. Joseph Coult for the plaintiff. 

Mr. John W. Taylor for the defendants. 

Mr. JAMES M. TRIMBLE read the opinion of the majority of the 
arbitrators : 

William A. Hall having embezzled certain funds to a large 
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amount which came into his hands while acting as chief clerk and 
cashier in the office of the comptroller of the city of Newark, and 
having previously given a bond for the faithful performance of his 
duty as chief clerk, we are asked to decide whether his sureties on 
that bond are bound to make good the funds thus embezzled to the 
extent of their obligations. 

We are called upon to construe a contract ; to determine its scope 
and meaning; having determined this it will follow of itself asa 
necessary consequence whether the sureties are liable or not for the 
defalcation which their principal committed. What, then, was 
this contract of the sureties? That their principal should ‘‘ truly 
and faithfully perform all the duties enjoined upon him as chief 
clerk in the office of the comptroller.’’ All the authorities agree 
that such a contract must be strictly construed ; that the sureties 
stand upon the very terms and conditions of their bond. What, 
then, were the duties of the chief clerk, contemplated and spoken of 
by this bond? There are various ways in which these duties might 
have been established and defined. They might have been speci- 
fied in the bond itself. But they were not. They might have been 
established and defined by public enactment, either by statute ora 
city ordinance; in which case, as 1 understand it, the statute or 
ordinance would have been, in contemplation of law, just as mucha 
part of the bond as though actually incorporated in it. These 
duties, however, were not created or defined by any statute or ordi- 
nance. Finally, they might have been established and defined 
de facto, that is to say, by the actual services the chief clerk was 
accustomed to render in the regular and ordinary course of the 
business of the office. 

The city has accepted this test and has appealed to the records 
of the office and the testimony of its clerks to ascertain what these 
duties were.. What is the result of this testimony? It appears by 
parol testimony and documentary proof that from the establish- 
ment of the office in 1873, or within a few months of that time, and 
down to, and after the giving of this bond, it was not the duty of 
the chief clerk to handle the funds in which the defalcations occur ; 
but that the receipt, custody and daily disposition by payment to 
the city treasurer of such funds was the duty of another clerk 
known and designated in the office as the cashier. The duties of 
the chief clerk were supervisory and in the absence of the comp- 
troller representative, to a slight degree. Subsequently to the 
appointment of said William A. Hall as chief clerk and the giving 
of this bond, the finance committee of the common council, in the 
interest of economy reduced the force of the office from seven to 
six clerks and merged the functions, which, prior to that time had 
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been separate and distinct in one position, and reappointed Hall to 
that position with the title ‘‘ chief clerk and cashier.”’ 

From the foregoing facts it is evident to my mind that the expres- 
sion, ‘‘ duties enjoined upon him as chief clerk,’? must be under- 
stood and taken to mean such duties as up to that time the chief 
clerk had been accustomed to perform in the regular and ordinary 
course of the business of the office ; that as such duties did not at 
that time include the receipt, custody and disposition of the fund 
in which the defalgation subsequently occurred, therefore the 
security of these funds was not contemplated or provided for by 
the bond ; that it was not in the power of the Finance Committee 
to extend the liability which the sureties had thus previously 
assumed so as to include the security of these funds by simply im- 
posing the additional duty of handling such funds upon their prin- 
cipal; and that therefore, in conclusion, these defalcations although 
committed by their principal are not breaches of the bond for 
which the sureties can be held liable. 

Such is the conclusion to which I have come, but before finally 
deciding the matter I desire to examine the objections to this view 
which have been urged with great ingenuity and skill by the 
counsel for the city. The first is that the clerks in the office of the 
comptroller, including the chief clerk, were simply clerks; that 
their duties were interchangeable ; their titles mere designation, 
names and nothing more. 

If this were true the question would still remain how does this 
fact effect the sureties. It is unnecessary, however, to pursue this 
inquiry because it is proven beyond controversy that the statement 
is incorrect in point of fact. The evidence discloses that, until the 
action of the finance committee on the twentieth day of January, 
1877, changed the order of things, there were in the office of the 
comptroller two distinct groups of duties ; one clustered around 
the position of the chief clerk ; the other, embracing the exclusive 
custody, control and daily disposition of the funds collected by 
the office, clustered around the position of cashier ; and the separa- 
tion between these two groups was complete, rigid and unvariable. 
The very records of the finance committee contain the evidence of 
this state of things, as unmistakable and unchangable as fossils in 
a rock. On the fourteenth day of December, 1876, the comptroller 
appointed William A. Hall chief clerk to take effect January first, 
1877. The finance committee immediately made this appointment 
their own by approving it. On the twentieth day of January, 1877, 
the committee, with the avowed object of reducing the clerical force 
in the office, and with the actual effect of reducing the number of 
clerks from seven to six, appointed Hall chief clerk and cashier. 
If the duties of the office were interchangeable, if the chief clerk, as | 
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chief clerk, was liable to be called upon to handle the funds of the 
office, why did the committee deem it necessary to appoint him 
over again, specifically naming him cashier as well as chief clerk ? 
Is it not evident that the reduction they were seeking after was 
accomplished by the transfer to the chief clerk of the duties and 
the title of cashier ? 

And after this action of its agents recognizing and acting upon 
the distinction of duties which theretofore had prevailed in the 
office of comptroller, how can the city set up that no such distine- 
tion actually existed? Its very records estop it. 

I cannot pass from this subject without quoting the language of 
our Supreme Court in the case of the Mannfacturers Bank v. 
Dickerson, 41 N. J. L. (12 Vroom) 453, as it seems so appropriate : 

‘* The fallacy of the argument for the plaintiff lies in the assump- 
tion that the defendants bound themselves for the faithful per- 
formance by Dicherson (Hall) of all his duties while in the employ 
of the bank (city) without designating any particular office or 
capacity in which the duties were to be performed. But the 
defendant’s undertaking, instead of being general in its character 
was very special and limited. Their bond having recited that 
Dickerson (Hall) had been appointed an assistant (ehief) clerk, their 
undertaking for him was in terms limited to the period during 
which he should be in the employ of the bank (city) as such assist- 
ant (chief) clerk, and was only for the faithful performance of his 
duty as such assistant (chief) clerk. The office designated was as 
well known to all parties to the bond and was little liable to be 
mistaken for another as that of teller or cashier. They could 
not therefore be held liable for want of faithfulness on his part 
after his promotion to another office for the reason that upon 
such promotion he ceased to be within the meaning of the 
bond or in any fair sense in the employ of the bank (city) as such 
assistant (chief) clerk.”’ 

But even if this distinction did exist, says the city counsel in 
what I call his second proposition, and if the finance committee 
did add the duties of cashier to the former duties of chief clerk 
after this bond was given, it was within their power and province 
to do it without affecting the liability of the sureties. Because, 
‘‘in the case of official bonds change of duties is contemplated by 
the contract. They may be increased or diminished by any com- 
petent authority without affecting the liability of the sureties.”’ 
And he quotes People v. Vilas, 36 N. Y., and People v. Quick, etc., 
to sustain his position. 

I have carefully considered this proposition and examined the 
authorities upon which it is founded and it seems to me that the 
principle of those cases cannot be applied to the facts of this. 
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People v. Vilas and People v. Quick, are cases where the official 
duties were established and the subsequent changes in them made 
by the legislature. 

In one case it is the supreme power of the state, making the 
changes with notice actual or constructive to all concerned ; in the 
other, it is the agents of a creature of the state, of limited and 
delegated power, making the changes without notice either actual 
or constructive to the parties affected. 

I do not believe that the acts of such vastly dissimilar bodies 
have equal force and effect upon the rights of sureties. In the 
absence of positive authority that the cases are identical in prin- 
ciple. I must decline to accept the doctrine of those cases as at all 
applicable to this, and the case of the city of Lafayette v. James, 
92 Ind. p. 240, sustains me in this distinction. 

But even if those cases were applicable I doubt their authority 
in this state, because the rule they lay down is diametrically 
opposed to that of Pybus v. Gibb, 6 El. & Bl. 902, which has been 
quoted with approval and adopted as authority by our Supreme 
Court. 

That rule, moreover, is of little practical value, because to use the 
language of Murfree on Official Bonds, page 646, ‘‘ in view of the 
well settled principles that the liability of the sureties is strictis- 
simi juris, and cannot be extended by implication, it is a little 
difficult to conceive of a case in which a new burden can be im- 
posed upon sureties after the execution of their bond, which will 
not fail within one or another of the qualifications embodied in the 
numerous decisions, or else conflict with the unbending principles 
by which the interests of sureties are protected.’’ And in attempt- 
ing to apply the rule the question would: be whether the facts in 
this case do not bring it within the numerous exceptions to the 
rule as the counsel for the defendants claims rather than within 
the rule itself. The view I have taken however dispenses with 
this inquiry. 

I find, therefore, upona careful review of the objections, nothing 
to overcome the conclusion previously reached in this opinion. I 
therefore decide in favor of the defendants. 

Mr. TRUSDELL dissented. 


SOME RECENT LEGAL DECISIONS. 





Insurance—Premium—Payment— Validity. 

A policy of insurance construed in the case of The Phenix In- 
surance Company v. Tomlinson, decided by the Supreme Court of 
Indiana, contained this provision: ‘‘In case the assured fails to 
pay the premium note or order at the time specified then this 
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policy shall cease to be in force and remain null and void during 
the time said note or order remains unpaid after its maturity, and 
no legal action on the part of this company to enforce payment 
shall be construed as reviving the policy. The payment of the pre- 
mium, however, revives the policy and makes 1t good for the bal- 
ance of the term.’’ It appeared that the appellant company issued 
to the appellee a policy of insurance covering a period of five years, 
payment of part of the premium being in cash and part by means 
of a promissory note. The note not being paid at maturity judg- 
ment was taken on it. prior to a loss by fire. The judgment was 
stayed, and at the end of the stay and after the loss, was paid by 
the appellee and accepted by the appellant company. The court 
held that the acceptance of the payment of the judgment after the 
loss was an affirmance of the validity of the policy, a tacit assent 
that the policy was in force from the time it was execnted, and was 
a waiver of the right to declare a forfeiture of the policy and not a 
mere act of reviver, and that having accepted the full amount of 
the premium from the assnred, the assurer must pay his loss. 
Railway Employee—Accident—Lnability. 

In an accident for damages for personal injury lately decided by 
the Supreme Court of Tennessee, it appeared that a brakeman on 
the rear section of a freight train was ordered by his engineer to 
couple the engine to the rear car of the front section while both 
sections were moving up a steep grade in order to push the first 
section up the grade. The brakeman wherrfirst ordered refused to 
make the coupling because it was dangerous and was against the 
rules of the company to make a coupling on a moving train. The 
court held, Hast Tennessee, Virginia & Georgia Railroad Com- 
pany v. Smith, that the brakeman, being injured while making the 
coupling, could not recover ; that knowing that such voupling was 
against the rules and regulations of the company, he was not in 
duty bound to obey the orders of the engineer, even if the engineer 
had been his superior servant, and that, furthermore, an engineer 
and brakeman upon the same train, the conductor being in charge 
thereof, engaged in the same common duty of coupling trains, were 
fellow servants, and the company was not liable to either for the 
negligence of the other, there being no proof of his incompetency 
for the work at which he was employed. 





Mechanic’s Lien—Material—Railway. 

In the case of The Giant Powder Company v. Oregon Pacific 
Railway Company et al., reported in the Railway and Corporation 
Law Journal, the Circuit Court of the United States for the District of 
Oregon held that the general phrase ‘‘ any other structure ”’ follow- 
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ing a specific enumeration in a law of works declared to be subject 
to a lien for labor and materials furnished for their construction, 
such as a ‘* building,’’ ditch,’ ‘‘flume”’ and ‘‘ tunnel,’”’ included a 
railway ; that a person entitled to a lien on a railway for materials 
furnished for its construction may in his notice of lien confine his 
claim to that portion or section of the road in the construction of 
which his material was used, and that giant powder furnished by a 
manufacturer to a contractor for the construction of a railway, and 
used by the latter in the progress of such work, was ‘‘ material”’ 
within the purview of the law, for the value of which such manu- 
facturer was entitled to a lien on the railway, or such portion 
thereof as the powder was used in the construction of. 
Creditors—Trust—Money—Attachment. 

The Supreme Court of Pennsylvania held, in the recent case of 
Burger v. Bauseman, that the receipt of money by an attorney 
under a parol agreement between the owner and certain of his credi- 
tors, to the effect that it is to be paid to them in a certain con- 
tingency, does not create a trust in favor of the creditors, even after 
the happening of the contingency, there being no specific appro- 
priation of the fund to any particular creditor or creditors, and that 
when such appropriation is made the money remains the property 
-f the debtor and is liable to attachment execution. 


Sale—Contract—Conveyance— Deduction. 

The Supreme Court of Indiana held, in the recent case of Hng- 
lish v. Arbuckle, that where a tract of land is sold, represented to 
contain a certain number of acres, and payment is to be made of a 
stipulated price per acre for the number of acres represented to be 
in the tract and not for a sum in gross, and the tract is found to 
contain less than the number of acres represented, the buyer has a 
right to have the contract value of the number of acres not con- 
veyed to him deducted from the purchase money note. 

Railroad—Accident—Negligence. 

According to the decision of the Supreme Court of Pennsyl- 
vania, in the case of The Delaware, Lackawanna & Western Rail- 
road Company v. Jones, it is not contributory negligence per se 
for a passenger to cross a railroad track directly in front of an 
engine which is standing there, although it is liable to start at any 
moment. The question of negligence in such a case is one depend- 
ing on circumstances and to be passed upon by a jury. 





Accident—Sidewalk—Liability. 
The Supreme Court of Rhode Island held, in a recent case 





EDITORIAL NOTES. 315 


Adams v. Fletcher, that a coal-hole in a sidewalk constructed 
prior to any legislation on the subject, and not faulty in its con- 
struction or out of repair, was not by reason of its construction and 
maintenance without a special license a nuisance, making the owner 
of the property liable for injuries received by falling into the open- 
ing while it was being used by the lessee. 


Chattel Mortyage— Washington Law. 

According to the decision of the Supreme Court of the State of 
Washington, in the case of Silsby v. Aldridge et al., a chattel 
mortgage does not, under the code of that state, convey to the 
holder any title to the property described therein, and a complaint 
to recover the property alleging ownership is not supported by 
proof of such a mortgage to the plaintiff. 


Mechanics’ Lien—Married Women. 

A person who performs labor or furnishes material in the erec- 
tion of improvements upon the land of a married women is not 
entitled to a lien on the property therefore unless the contract for 
the improvement is in writing signed by the wife, according to the 
decision of the Kentucky Court of Appeals in the case of Passmore 
et al. v. Hastin’s adm’r. 


Taxation—EHzemption— Waterworks. 

According to the decision of the Kentucky Court of Appeals in 
the case of Commonwealth v. Makibben, waterworks constructed 
and operated by a city are not necessary for carrying on its munici- 
pal government as a political power, but are merely for the con: 
venience or profit of its citizens, and therefore an act of the legisla- 
ture exempting such property from taxation is unconstitutional. 


Municipality—Leasing Public Highways. 

The Kentucky Court of Appeals held in the recent case of Bate- 
man v. The City of Covington, that the use and control of public 
highways such as streets, wharves, etc., belonging to a city could 
not be surrendered by the city to a private individual to the exclu- 
sion of the public in the absence of express legislative authority. 





EDITORIAL NOTES. 


THERE are several cases in the first part of the first volume of 
Dickinson’s reports to which we may call especial attention, even 
though the pamphlet appeared several weeks ago. Williams v. 
McKay, page 25, is an opinion by the Chancellor of some fifty 
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pages in length on the duties and liabilities of managers of savings 
banks. Scott v. Yard, p. 79, contains an interesting discussion of 
old surveys made in locating lands for the Board of Proprietors 
and of the evidence competent to prove questions of disputed 
boundary. 

Gardner v. Kleinke, p. 90, is important because it declares defi- 
nitely the rule adopted by the Court of Chancery in this state in 
regard to the disposition of money raised from the sale of land on 
a bill filed by existing creditors to set aside a fraudulent convey- 
ance. Vice Chancellor Van Fleet, after a careful examination of 
the conflicting authorities, holds that in such a case if the deed is 
valid as to subsequent creditors they are not entitled to take part 
in the proceeds. This is contrary to the opinion of Chancellor 
Kent in the leading case of Reade v. Livingston, 3 Johns. Ch. 481, 
where he said: *‘ The cases are numerous to show that if the settle- 
ment be once set aside by principal] creditors subsequent creditors 
are entitled to come in and be paid out of the proceeds of the set- 
tled estate.’? The same opinion was expressed by Vice Chancellor 
Knight Bruce, in Ede v. Knowles, 2 Younge & Coll. C. C.178. Vice 
Chancellor Van Fleet, however, says that it seems to him ‘‘ impos- 
sible to reconcile the doctrine of these authorities with the leading 
principle recently established by the judgment of the Court of 
Errors and Appeals in the case of Hagerman v. Buchanan,”’ 45 N. 
J. Eq. (18 Stew.) 292, which ‘‘ plainly decides that a voluntary 
conveyance cannot be set aside at the instance of a subsequent cred- 
jtor unless actual fraud be shown. From this decision,’”’ he says, ‘‘it 
necessarily follows that a voluntary deed may under the rule in 
force in this state, be valid as to subsequent creditors, but fraudu 
lent as to prior or existing creditors.’’ He said, moreover, that the 
fact that the same perfons happened to be both prior and subse- 
quent creditors did not alter the rule of evidence nor constitute any 
reason why the complainants should be given relief in respect to 
theif subsequent debts without proof of actual frand. An inter- 
esting question may still arise in a case where the debt consists of 
a running account with payments from time to time after the con- 
veyance without extinguishing the balance. 

Briton v. Royal Arcanum, p. 102, is an important case on the 
law of beneficial societies and the right of the legal representative 
to take when the beneficiary is falsely designated and cannot take. 

In Burnet v. Burnet’ s executors, p. 144, Vice Chancellor Pitney 
discusses a vexed question in the law of dower and decides that in 
New Jersey as well us in New York the rule is that the widow's 
dower in an equity of redemption is not enlarged when the mort- 
gage is satisfied by a sale of the premises by the executor, as it is 
when it is satisfied out of the personal assets. It makes no differ- 
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ence whether the premises are sold under a foreclosure of the mort- 
gage or by the executor under a power of sale to pay debts. The 
widow is not a surety and in either case she has dower only in the 
surplus moneys. 

Hackensack Bank v. Morse, p. 161, relates to the power of an 
executor to sell lands for debt as against a judgment creditor of a 
devisee and holds that an executor who is himself devisee cannot 
after long delay make a sale soas to defeat a sale under a judgment 
against himself. 


THE proposed amendment to the constitution in regard to special 
legislation has been rejected with emphasis and the people have plain- 
ly told the legislature that they will not give it leave to govern towns 
and counties by special acts. We trust the legislature will take 
the hint and make some serious effort to prepare general laws under 
which towns and counties may exercise their functions and enjoy 
all the powers required for that purpose. The legislature of the 
last fourteen years, although general in form, has been to a large 
extent special in fact, and some of it necessarily so. Cities had 
grown up under different laws and they could not all be dealt with 
all at once by the same rule. Different cities needed different 
powers and they insisted on having them. The legislature has 
devised various ways of meeting special needs under general forms 
of words and the courts have been working out rules by which the 
true general legislation can be distinguished from the false, and 
the result of it all has been that we have now a body of laws crude 
in form but rich in material, the product of experience, out of 
which, with some clear thinking and hard work, we can make a 
series of general statutes adapted to the various classes of cities 
and towns and giving them such powers and such forms of govern- 
ment as we have found they require. This once done, it will be 
easy to provide for future wants by occasional amendments. 

If this result shall follow the defeat of this abortive attempt to 
amend the constitution, it will affurd some compensation for the 
fact that this attempt has put a stop to all amendments with re- 
spect to the judiciary system and other important matters for the 
next five years. It is to be regretted that the second amendment 
was carried down with the other. It was intended to cure the 
omission of the amendments of 1876 to provide expressly for strik- 
ing out paragraph 2 of section II of article VII, providing for the 
appointment of judges to the Governor, and the number of para- 
graph three was changed to two. It would seem that this was an 
implied repeal and that the real blunder was in the engrossing of 
the constitution as amended in the office of the Secretary of State. 
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Perhaps it would be well to have it engrossed over again with the 
defunct paragraph left out. 





MISCELLANY. 


ARABIAN LAWYERS VERY 
SHREWD. 


When I was in Arabia, relates a traveler 
to a reporter of the Kansas City Times, I 
heard a story illustrating the shrewdness 
of the native lawyer. An English mer- 
chant, staying in an inn in one of the 
smaller towns, placed on deposit with the 
landlord $1,500. He neglected to take a 
receipt for the money, and when, a few 
weeks later, having been absent on a short 
journey, he had occasion to ask for it, the 
landlord opened his eyes with well-feigned 
astonishment and pretended to have for- 
gotten the transaction. The Englishman 
was naturally enraged, but he had no proof 
and no witness, and in his extremity he 
sought the advice of a native lawyer. This 
wise man of the east reflected a moment, 
and then merely said : 

“Intrust another $1,500 to the keeping of 
the landlord, but be sure to have a witness 
on hand.” 

The Englishman was puzzled to know 
how this would help him, but he did as he 
was directed. 

“Now,” said the lawyer, the next day, 
“go and claim your money, but don’t take 
your witness with you.” 

This was done, and the inn-keeper, ill- 
prepared to practice the deceit the second 
time, handed over the notes. The traveler 
once more sought his legal adviser, who 
said to him: 

“It is well. Approach your host again, 
accompanied by your witness, and demand 
your money.” 

The Englishman followed his instruc- 
tions. 

“But I gave you your money,” protested 
his host. 

“Come, now,’ replied the merchant, 
“here is a man who was present at the time. 
He will tell you that he was not a witness 
of what you claim. He saw me hand you 


the money. Be quick, please, I must leave 
the city.” 

The landlord was outwitted. He saw the 
trap, but it was too late, and without more 
ado he made good the sum. 


DIGNIFIED SILENCE DIDN’T 
WORK. 


The prisoner had entered a plea of not 
guilty, but neither he nor his attorney had 
offered anything in his defence. When the 
jury brought in a verdict of guilty the Court 
ordered the prisoner to stand up, saying: 
“ Prisoner, have you anything to say before 
sentence is pronounced ? ”” 

The prisoner drew himself up to his full 
height, looked haughtily at the Judge and 
compressed his lips tightly. 

“ As you have nothing to say,”’ His Honor 
proceeded, “and as there are no mitigating 
circumstances, I shall impose the heaviest 
sentence the law allows. The sentence of 
the Court is that you pay a fine of six cents 
and costs and undergo an imprisonment in 
the Western Penitentiary for a term of 
twenty years.” 

The prisoner’s face was a picture of con- 
flicting emotions as he was led from the 
dock. He recovered sufficiently by the time 
his counsel approached him tosay: “ Blank 
blank you—‘ dignified silence’ played hades, 
didn’t it ?” 





HE SAW, 

“Kin I do anything wid a pusson who 
calls me a thief?” he asked as he stopped a 
patrolmon on Main street the other day. 

“T am afraid not.” 

“ But hain’t dat agin my character?” 

“Yes; but suppose you went to law, and 
the other party should come into court with 
the feathers?” 

“ What feathers ?’’ 

“ Chicken.” 

“H’m! Isee! I reckon I hadn’t better 
pay any ’tension to dat pusson’s remarks, 
He doan’ dun amount to nuthin’ anyhow.” 
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In Court.—“ You are convicted of having 
broken into and robbed the railroad office. 
Have yeu anything to say in your defence?” 
“Your Honor, I only beg you to remember, 
as to my honesty, that I have paid my last 
month’s rent out of the money which I 
took.” 
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Taxation of churches, by Frank McGlow; 
National bankrupt law, by A. Besswanger ; 
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BOOK NOTICES. 


MURFREE ON SHERIFFS. A treatise on 
the law of Sheriffs and other ministerial 
officers. William L. Murfree, sr. (second 
edition). Revised by Eugene McQuillin. 
The Gilbert Book Company, St. Louis, 
Mo., 1890. 

Mr. McQuillin states in the preface to 
this edition that two hundred and sixty- 
four pages of new text have been added to 
the original work. More than 2,600 addi- 
tional cases, besides numerous references to 
text books and statutes, are cited in this 
edition. The recent cases, which constitute 
by far the majority of the new citations, are 
not only cited from the regular series of re- 
ports, but also, in most instances, from the 
various reporters in which they appear. 
This in itself explains the necessity and 
importance of a new edition of this valuable 
treatise. There is no other American work 
of a general character on the law relating 
to the duties of sheriffs and other ministe- 
rial officers, and the first edition of this 
work was published in 1884. 

The work has been divided into sections, 
which as a rule are brief and concise. The 
subjects discussed, briefly stated, are as fol- 
lows : 

Election of sheriff, sherifi’s bonds and 
deputies, process, capias ad respondendum, 
arrest—bail---escape, attachment, capias ad 
satisfaciendum, ne exeat—injunction—at- 
tachment—subpeena, the jury, attendance at 
court, execution—homestead—exempt per- 
sonalty, execution—fieri facias, execution— 
indemnity of sheriff between levy and sale 
—notice, execution—levied on land, execu- 
tion—fixtures, execution—against securities, 
liens of judgment and execution, the return 
of process, actions by the sheriff, actions 
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against the sheriff, execution sales, posses- 

Sory process, succession and removal of 

sheriff, compensation of sheriff, contempt 

and amercement, the law of the constable, 
the de facto sheriff, criminal law—duty ot 
the sheriff, and United States marshals. 

Each of these subjects in turn have re- 
ceived the author’s careful attention, and 
after stating the general rules and the law 
applicable to them under their several cap- 
tions, the cases bearing upon them are stated 
at the bottom of the page. 

The work has a thorough index, covering 
fifty-seven pages, and the table of cases cited 
contains about 6,000 references. This table 
has been divided into two parts under the 
respective headings of cases cited, and late 
cases cited, in the added matter. 

Domestic RExaAtions, elements of the law 
of domestic relations and of employer and 
employed, by Irving Brown; (second edi- 
tion, revised.) The Boston Book Com- 
pany, Boston, Mass., 1890. 

This is the second edition of this little 
treatise, in which this well known author 
and editor has assayed to give to students 
of the law as well as to the practicing law- 
yer, in a compact form, all there is of the 
legal principles relating to the law of do- 
mestic relations. It gives a brief but com- 
prehensive summary of the body of this 
law. It is one of the few law books which 
a student can readily master, and could be 
used, indeed, as a model of a complete, ac- 
curate and well arranged text book. The 
author has made numerous references to the 
latest decisions, which will be of especial 
aid to practitioners. 

THe AMERICAN State Reports, contain- 
ing the cases of general value and au- 
thority, subsequent to those contained in 
the “American Decisions” and the 
“American Reports,’ decided in the 


Courts of Last Resort of the several 
states. Selected, reported and annotated 
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by A. C. Freeman and the s-sociate edi- 

tors of the “ American Decisions.” Vol. 

XIII. San Francisco : Bancroft-Whitney 

Company, 1890. 

We have often and favorably noticed this 
series of reports, and yet with the great 
number of reports which are continually 
being published it cannot be urged too 
strongly upon the profession to give support 
to a series of reports such as these, which 
make accessible in a small compass, and at a 
moderate cost, the most important decisions 
published in the reports of the various 
states. These reports do intelligently assay 
to give to the profession the cases of general 
value and authority in alli of our states. 

The decisions reprinted in this volume 
were mostly rendered in 1888 and 1889 by 
the courts of last resort in the states of 
Alabama, California, Colorado, Kansas, 
Michigan, Nebraska, New Hampshire, 
South Carolina, Texas and West Virginia. 
A Brier Digest to VotumgEs VII To XII 

OF AMERICAN STATE Reports, together 

with an index to the notes and a table of 

cases reported in volumes I to XII. Ban- 
croft-Whitney Company, San Francisco, 

Cal., 1890. 

This is a continuation of the digest for 
the first six volumes of the American State 
Reports published in 1889. 

The first sixteen pages are taken up by a 
table of cases reported in the first twelve 
volumes of these reports. It is followed 
by a numerical table of cases arranged by 
the volumes and pages of the official re- 
ports from which they were selected. There 
is also an index to the notes which are 
found in the last six volumes, and which 
show so clearly the industry and learning 
of the editor. This is followed by a good 
digest in which the titles are systematically 
arranged and in which there are numerous 
cross references. 





